
         

IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE:      

           SONITPUR:TEZPUR

PRESENT: Mr. R.LAL, AJS

Misc. Case No. 137/2009

U/S 127 Cr.PC

Mono Hazarika

Vs

Mohan Hazarika

DATE OF EVIDENCE: 22.06.11 & 23.02.12

DATE OF ARGUMENT: 03.05.12

DATE OF JUDGMENT: 15.05.12

ADVOCATE FOR THE PETITIONER:

ADVOCATE FOR THE DEFENCE:

CASES REFERRED:

(1999) 6 SCC 326

1



JUDGMENT:

1. The  case  at  hand  is  under  Section  127  Cr.PC.  It  has  been 

instituted by the 1st party Mono Hazarika seeking enhancement 

for  maintenance  for  herself  and  for  her  children  from her 

husband Mohan Hazarika who is impleaded as the 2nd party. 

2. It is the case of 1st party that vide order dated 09.01.2003, the 

learned Judicial Magistrate granted maintenance allowance to 

herself and her 5 children at the rate of Rs. 400/ per person, 

the total allowance being Rs. 2400/ per month. It has been 

stated that inspite of the order, the 2nd party did not make the 

payment and the arrear accumulated to over Rs. 100,000/ and 

in such circumstance, the Court directed that Rs. 3500/ per 

month be deducted every month from his salary towards the 

payment  of  monthly  allowance.  It  has  been  stated  that  in 

2008, one of the girl child received severe burn injuries in an 

accident  and  the  matter  was  promptly  reported  to  her 

father/2nd party but the  father did not bother to take care of 

the  medicinal  expenses  and  ultimately  the  child  died.  The 

petitioner states that the 2nd party has good income of about 

Rs. 17,500 per month but has neglected to properly maintain 

his  wife  and  children.  It  has  been  canvassed  that  in  the 

present  situation,  when  prices  of  all  goods  have  increased 

manifold, it has become impossible for one person to survive 

Rs. 400/ per person. In that background, petitioner has sought 

enhancement of monthly maintenance allowance of Rs. 3000/ 

per month from the opposite party for herself. 

3.  Upon  institution  of  the  case,  notice  was  issued  to  the 

opposite/second party to appear and file written statement. 

The  notice  was  served.  The  second  party  consequently 

appeared and contested the case by filing written statement. 

In the written statement, the 2nd party has stated that the 

petitioner  has  suppressed  material  facts  inasmuch  the  4 



children living for whom enhancement of monthly allowance 

has  been  claimed are  all  major  and  hence  not  entitled  to 

monthly allowance. The written statement elaborately state 

that the eldest child is a son aged about 28 years while the 

fifth child is also a son aged about 23 years. The second and 

the sixth child are daughters aged about 26 years (married) 

and 19 years old (unmarried) respectively. Furthermore, the 

3rd and 4th child, so reads the written statement are dead and 

in that background the 2nd party has forcefully contended that 

the  petitioner  and  her  children  were  entitled  to  monthly 

allowance from the father.  It  has  been further  stated that 

three of the four children are married and living separately 

from  the  mother  and  only  the  youngest  child  Hemlata 

Hazarika is  still  living with her mother. It  has been further 

stated by the 2nd party that he inherited more than 31 bighas 

of  land  from  his  father  and  at  present  his  wife  i.e.  the 

petitioner is cultivating and enjoying the fruits of possession 

from the landed property and that the petitioner is earning 

more  than  Rs.  18,000  per  month  from  the  agricultural 

property. Furthermore, the ancestral home is being occupied 

by the petitioner, so states the opposite party, and further it 

has  been  pleaded  that  the  petitioner  came  to  the  official 

quarter  allotted  to  the  2nd party  and  after  assaulting  him, 

forcibly occupied it. At present, the opposite party is living in 

a rented house and that he is  drawing a salary of  only  Rs. 

12,000/. The 2nd party, in such circumstance has pleaded that 

the  1st party  in  such  circumstance  is  not  entitled  to 

enhancement  of  monthly  allowance.  It  has  further  been 

submitted  that  even  after  death  of  two  children  and 

attainment  o  majority  of  other  4  children,  the  petitioner 

continued to collect monthly allowance on their behalf and 

that he has thus paid Rs. 45,200/ more than what was due. It 

has  been  prayed  that  the  said  sum of  money  ought  to  be 

recovered from the petitioner. In the above background, the 

opposite party has prayed for dismissal of the petition, cost 
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and other relief as stated above.  

4.   POINTS FOR DETERMINATION: (a) Whether two of the six 

children born out of marriage between the 1st party and 2nd 

party are dead? (b)  Whether the 4 children living or any of 

them are major and if so, are they or any of them eligible for 

monthly allowance? (c) Whether 2nd party continues to have 

sufficient means to maintain his wife and children? (d) If so, 

whether the 1st party and/or any of her children are entitled 

to enhanced maintenance?  (e)  What  would be just  monthly 

allowance? (f) Whether the 2nd party is entitled to recover Rs 

45,200/ from the petitioner and if so how? 

5.  DISCUSSION DECISION AND THE REASONS THEREOF:  I have 

perused the record and heard the parties. In the instant case, 

both parties have examined two witnesses each. For clarity in 

decision making let us proceed issue-wise. 

6. POINT No (a): To determine the point number 1, I need to 

just  read  the  evidence  of  Monu  Hazarika,  the  petitioner, 

hereinafter referred to as PW1. She has admitted that while 

her son Kanak Hazarika died in 2004, her daughter Nirumai 

Hazarika met with her death in 2008. The point is therefore 

decided in the positive and in favour of the 2nd party.

7. POINT NO. (b):  Suffice it to point out that PW1 has admitted 

that all her 4 children are now major. She has further gone on 

to  admit  that  3  of  her  children  are  married  and  living 

separately.  PW1  has  averred  that  her  daughter  Hemlala 

Hazarika is unmarried, studying in college and stays with her 

mother  (PW1).  There  is  no  dispute  that  married,  major 

children are not entitled to maintenance from the father. The 

limited question that now remains to be answered is whether 

Hemlata Hazarika, the unmarried daughter would be entitled 

to maintenance or not. 

8.  It  is  perhaps  of  great  importance  to  note  that  PW1  has 



admitted  in  her  examination-in  chief  that  all  her  living 

children are major. She further admitted that except Hemlata 

Hazarika, all others are married and are living separately from 

the mother. Hemlata Hazarika, the unmarried daughter, has 

been examined as PW2. She has testified that she is staying 

with her mother and that she is studying in HS 1st year in a 

nearby college. For her studies, PW2 deposed that she has to 

incur additional expenses for travelling, tuition fees books etc 

and  in  that  background,  she  prays  for  enhanced  monthly 

allowance. I may now note that PW2 has remained consistent 

on material point inasmuch as the college is 5-6 KM from her 

house and therefore travelling expenses is a must. Though it 

has come out that there is no college fees in the government 

college, there is expenses for private tuition fees, expenses 

for tiffin, books etc and hence a sum of Rs. 1000/ per month 

is required for her education. 

9.  What  thus  comes  out  is  that  Hemlata  Hazarika  is  the 

unmarried daughter and stays with her mother. It has also bee 

proved that she is  studying in college and needs additional 

sum  of  money  on  account  of  educational  expenses.  The 

Supreme Court has held that such unmarried daughter has a 

right to claim monthly allowance from her father and hence I 

hold  that  Hemlata  Hazarika  is  entitled  to  maintenance 

allowance.  The  other  children  are  no-longer  entitled  to 

monthly allowance and point (b) is decided accordingly. 

10.Now is the time to look into  Point (c). It is undisputed that 

the 2nd party is now drawing pension. It has been argued with 

considerable force that there has been substantial increase in 

salary and pension after the revision of pay by the Sixth Pay 

Commission, an argument which has not been repudiated or 

seriously challenged by the learned counsel for the 2nd party. 

So  situated,  I  conclude  that  2nd party  continue  to  have 

sufficient means to maintain his wife and daughter. This point 
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is decided accordingly.  

11.POINT (d): It may also be pointed out that the petitioner has 

not re-married. She is  now about 40 years old and there is 

therefore little dispute that the 2nd party has an extra marital 

affair  with  another  woman.  The  petitioner  therefore  is 

justified in living separately and by her status as wife living 

separately for justified reasons continues to have a statutory 

right  to  monthly  allowance  from her  husband.  The  limited 

question in case of wife is  what should be the quantum of 

monthly  allowance.  I  would  like  to  point  out  that  Mohan 

Hazarika whilst under examination as DW1 has stated that as 

his pension papers are not yet cleared, he has no sufficient 

means to maintain his wife. The submission of the 2nd party 

has little force. At the very outset, I must point out that in 

Income Tax, there is a concept called accrued income. It is an 

income due but not actually received. Such accrued income is 

taxable.  In  that  view of  the  matter,  the  non  clearance  of 

pension papers of the 2nd party is temporary phenomenon and 

income is being accrued to the 2nd party. The money may not 

be actually received by him at present but once the papers 

are cleared the back wages would be paid as per standard 

policy  and  so  the  non  receipt  of  pension  money  does  not 

affect the ability of 2nd party to maintain his wife.

12.Having thus decided the four points, I would now take up the 

point  number  (e)  and  (f)  together.  Before  proceeding  any 

further let me read the relevant portion of deposition of PW1 

and then of DW1. PW1 has averred that she has filed this case 

for  enhancement  of  monthly  maintenance  allowance.  It  is 

averred to by PW1 that as per earlier order of the Court, the 

petitioner was receiving Rs. 2400/ per month and when the 

arrear  increased  because  of  non-payment,  the  backlog  was 

added to the monthly sum due every month and a sum of Rs 

3500/ was deducted from the salary of 2nd party every month 



and paid to the first party for herself and her 5 children. In 

her  testimony,  PW1 admitted that  though one  of  her  child 

namely Kanak Hazarika died in 2004 and another child Nirumai 

Hazarika  died  in  2008  she  (PW1)  continued  to  draw  the 

monthly allowance for the two deceased children up to 2009. 

13.Now is the time to look into the cross examination of PW1. In 

cross examination, PW1 admitted that her son Kanak Hazarika 

died in 20004 and that Nirumai Hazarika, her daughter, died in 

2008.  It  has  been  further  admitted  that  she  was  receiving 

monthly allowance on behalf of her two deceased children till 

early  2009.  It  is  pertinent  to  now point  out  that  PW1 has 

categorically denied the suggestion that she is cultivating 31 

bighas of land belonging to her husband. 

14.On  the  other  hand,  Mohan  Hazarika  examined  as  DW1 has 

averred  that  Monu  Hazarika  is  his  wife  and  Hemlata  is  his 

unmarried daughter. He has averred that his wife has taken 

excess money to the tune of Rs. 45,000/ in the name of his 

two deceased son and it is further testified that the 2nd party 

has given his entire landed estate measuring about 31 bighas 

to the 1st party for cultivation. In that view of the matter, the 

2nd party  asserts  that  he  has  fulfilled  his  requirement  of 

maintaining his wife and unmarried children.

15.It is relevant to point out that though 2nd party has asserted 

that he has given the entire 31 bighas of his estate to his wife, 

neither  DW2  nor  DW1  has  adduced  any  document  like 

jamabandi,  gaon  panchayat  certificate  etc  to  prove  the 

assertion. On the other hand, PW1 has categorically denied 

that  her  husband  has  gifted  or  handed  over  the  31  bighas 

estate to her.  

16.I would pause before pointing out that sufficient means is to be 

treated liberally.  What is  undisputed is  that 2nd party  was  a 

regular  employee  of  the  State  government  and  he  is  now 
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entitled to pension. I have further noted from the record that 

the age of the 1st party is about 40 years. I also remind myself 

that studies in Higer Secondary studies make or mar the career 

of any young woman and therefore the educational needs of 

the daughter cannot be compromised. 

17.In the light of the facts that has come up before me I agree 

with the submission advanced that prices of all essential items 

including food and medicine have increased in recent past and 

situated  thus,  I  enhance  the  allowance  and  hold  that  a 

maintenance  allowance  of  Rs.1500/  per  month  for  the 

wife/petitioner  and  Rs.  2000/  per  month  for  the  unmarried 

daughter  would  meet  the  ends  of  justice.  Thus  the  total 

monthly allowance payable henceforth comes to Rs. 3500/. It is 

clarified  that  the  daughter  would  be  entitled  to  monthly 

allowance till she is married or till she becomes competent to 

maintain herself.. The 2nd party is directed to pay Rs. 1500/ per 

month to the 1st party and another Rs. 2000/ to the unmarried 

daughter. The increased payment shall be made from the date 

of filing of this application i.e. on and from 27.07.2009

18.It needs to be now pointed out that the evidence on record 

unmistakably proves that the petitioner has over-drawn the 

monthly allowance in the last few years. Her sons had become 

major, her one daughter got married and two children died. 

But the mother continued to draw the monthly allowance on 

behalf of such children. The 2nd party has thus proved his right 

to  recover  Rs.  45,200/  from the  petitioner.  The  petitioner 

shall pay the said sum from the arrear due and any balance 

remains that may remain would be deducted @ Rs 1000/ per 

month from the maintenance allowance granted to the mother 

and daughter. 

19.ORDER: The 1st party and her unmarried daughter are entitled 

to monthly allowance from the 2nd party. While the petitioner 

Monu  Hazarika  shall  be  entitled  to  receive  Rs.  1500/  per 

month, her daughter Hemlalta Hazarika shall receive Rs 2000/ 

per month from her father/2nd party. The enhanced payment 



shall  be payable from the date of filing of the instant case 

under  Section  127  Cr.PC.  The  arrear  due  shall  be  cleared 

expeditiously  and  not  later  than  10  months  today.  While 

computing the arrear, the 2nd party shall be entitled to deduct 

Rs. 45,200/ as sum due to him. In case, the arrear amount is 

less than Rs. 45,200/ the balance shall  be deducted at the 

rate of Rs. 1000/ per month. 

Given under my hand & seal of this Court on this the   th day of MAY 

2012

   (R. Lal)

         SDJM, Tezpur. 
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